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HEARING TO CONSIDER PENDING 
NOMINATION 

WEDNESDAY, APRIL 14, 2021 

U.S. SENATE, 
COMMITTEE ON VETERANS’ AFFAIRS, 

Washington, DC. 
The Committee met, pursuant to notice, at 3 p.m., in Room 106, 

Dirksen Senate Office Building, and via Webex, Hon. Jon Tester, 
Chairman of the Committee, presiding. Present: Tester, Brown, 
Blumenthal, Sinema, Hassan, Moran, Boozman, Cassidy, Tillis, 
Blackburn, and Tuberville. 

OPENING STATEMENT OF CHAIRMAN TESTER 
Chairman TESTER. I want to call this hearing on the confirma-

tion of Richard Stauber to serve as General Counsel for the Depart-
ment of Veterans Affairs to order. I want to welcome Mr. Sauber. 
I hope I am not butchering your name. I never asked for a phonetic 
pronunciation. 

Mr. SAUBER. That is correct. 
Chairman TESTER. Good. But I want to welcome Mr. Sauber and 

his family here today, and thank him for the willingness to serve. 
I want to flag, for the members, that we have two votes beginning 
at 3:30, and I plan to wrap this hearing up in time for me to head 
over for the end of the first vote, which would mean you can go too. 

We will leave the record open to include Statements and post- 
hearing questions until 5 p.m. tomorrow. Senator Moran, how does 
that sound to you? 

Senator MORAN. Mr. Chairman, as usual I have no objection to 
your thoughts. Well, I do not know about your thoughts. I have no 
objection to what you just said. 

Chairman TESTER. That is good. You are a great human being. 
And I will put my full Statement into the record, but I want to say 
a few words about the nominee, and to the nominee. If confirmed, 
you will be looked upon to provide a comprehensive evaluation of 
legislation. This is no small task. In fact, in recent years, VA’s in-
terpretation of statute has not been in keeping with congressional 
intent. That is a problem and one I will look to you to solve. 

VA has also recently appealed several cases from the Court of 
Appeals of Veterans Claims to this court of appeals for the Federal 
circuit. These cases span a range of issues, including emergency 
care reimbursements. In Wolfe, the Department has failed to ap-
propriately interpret the law. 

Now there are veterans who have been waiting for care, waiting 
for years to be reimbursed for emergency room care. 
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One avoidable fact with this case is that appropriately applying 
the law will come at a cost. I want to say clearly to you that money 
should not matter when it comes to our nation’s veterans. Fairness 
does. 

I look forward to our discussion today and thank you again for 
your willingness to serve on behalf of our nation’s veterans and 
their families. Senator Moran. 

OPENING STATEMENT OF SENATOR MORAN 

Senator MORAN. Chairman Tester, thank you. I too will cut my 
opening remarks short but do want to say a few things because I 
want to make clear what I am looking for in the job—for the indi-
vidual we are about to confirm, and I would not want to discount 
the value of this hearing by shortening it, particularly for you but 
also for your wife and daughter. 

So welcome. Thank you. Thank you for your past public service 
and your interest in serving the Department of Veterans Affairs 
and the veterans that that department serves. I look forward to as-
sisting you, being your ally, and seeing that good things happen at 
the Department. 

But I, too, would share the concern that was mentioned by the 
Chairman. In too many instances, we have had difficulty in getting 
the Department of Veterans Affairs to interpret the legislation as 
written. Too many times the law becomes something that is seem-
ingly ignored at the Department, and they have their own thing 
and want to do it their own way. And I would insist that you, in 
your capacity, lead the effort to make certain that congressional 
acts of law, as written, as intended, are implemented at the De-
partment of Veterans Affairs in compliance with those criteria. 

I also, as the Chairman said, look forward to your leadership in 
helping the Veterans Benefit Administration, the Board of Vet-
erans Appeals, and the Court of Appeals of Veterans Claims to 
work through the backlog. And last, I would indicate you have sig-
nificant responsibilities to promote official compliance with Federal 
ethics laws and ensure that the work force is free from bad actors 
that do not share the VA’s mission for caring for our nation’s vet-
erans. 

While one part of this effort is cultural, making certain the VA’s 
employees identify and report bad actors, VA leadership, along 
with the General Counsel, must make certain that those individ-
uals are removed from employment within the Department of Vet-
erans Affairs. 

I look forward to your testimony and appreciate your presence 
today and your willingness to serve. 

Chairman TESTER. Thank you, Senator Moran. Before we start 
with your testimony, Mr. Sauber, would you stand up please to 
take the oath. Please stand and raise your right hand, which you 
have done. 

Do you, Richard Sauber, solemnly swear or affirm that the testi-
mony you are about to give before the United States Senate Com-
mittee on Veterans’ Affairs will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. SAUBER. I do. 
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Chairman TESTER. Let the record reflect that candidate re-
sponded in the affirmative. 

You have the floor, Mr. Sauber. 

STATEMENT OF RICHARD A. SAUBER, NOMINEE TO BE GEN-
ERAL COUNSEL OF THE DEPARTMENT OF VETERANS AF-
FAIRS 

Mr. SAUBER. Thank you, Mr. Chairman, Mr. Ranking Member. 
Let me just read my Statement and I will try to do it quickly, given 
the timeframe that we have. 

I am honored to be President Biden’s nominee for the position of 
General Counsel at the Department of Veterans Affairs. If con-
firmed by the Senate, I pledge to you that I will join and support 
Secretary McDonough’s unequivocal commitment made to this com-
mittee to fulfill our sacred obligation to care for veterans who gave 
their all to protect our Nation and to assist their caregivers, fami-
lies, and survivors whose sacrifices have played a vital role in sup-
port of our veterans. 

It would also be my honor to serve in this position as my own 
contribution and expression of gratitude to the men and women 
who have served in our Armed Forces, and especially to honor the 
service of my father, who quit school to serve in the Army at the 
start of World War II, and my father-in-law, a 1955 graduate of 
West Point who served in the Army for 20 years, including service 
in Vietnam. He and my mother-in-law are interred together in Ar-
lington National Cemetery. 

You have already, Mr. Chairman, recognized my wife and daugh-
ter. I want to just introduce them again to the Committee. I would 
not be here without their support and love. We have one other 
daughter who I think will be watching online, and she is included 
in that penumbra. 

Upon graduation from law school, I worked for 7 years as a pros-
ecutor in the criminal fraud section of the Justice Department here 
in Washington. Within weeks of arriving, I was sent over to Crystal 
City to meet with Admiral Hyman Rickover to support him in his 
litigation regarding cost overruns with contractors who were build-
ing the 688’s, the Los Angeles-class attack submarines. As a young 
prosecutor, it was a thrill of a lifetime to work closely with the fa-
ther of the nuclear Navy, and it was my first opportunity to wit-
ness up close the dedication and patriotism of the men and women 
serving in the military. 

Ever since, both in the government and out, I have actively 
sought to work with people in the Armed Forces and the companies 
who support them. 

Toward the end of my years in the Department of Justice, I was 
asked to create and lead a joint task force of DOJ and Department 
of Defense personnel that would, for the first time, focus on mili-
tary procurement fraud. The task force included representatives of 
the Army, Navy and Air Force, the Defense Logistics Agency, the 
DoD Inspector General, and the Defense Contract Audit Agency. I 
am quite proud of the work we did, and the change in the compli-
ant culture we advanced, one that encouraged compliance and 
transparency. 
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In private practice I have had the good fortune to continue work-
ing in this field. I was cleared to have access to and work on issues 
related to the early development of the B–2 bomber, and I have 
also worked on matters related to the MX Missile, the AV–8B Har-
rier II jump jet, and the Air Launch Cruise Missile, among others. 

Working with contractors for all these years also brought me into 
close daily contact with the huge number of veterans and military 
families who have found a continued sense of purpose and service 
through their new profession. 

These are Americans who work tirelessly to support our troops, 
and their level of commitment to our country, and the people who 
defend it, is incredibly inspiring. It would be my great privilege to 
honor their service by doing my best to advance the mission articu-
lated by Abraham Lincoln to care for veterans and their survivors. 

I believe that if confirmed I can materially contribute to the mis-
sion and Secretary McDonough’s leadership. First, I believe I have 
the trust and confidence of the Secretary, a vital asset for a Gen-
eral Counsel. I come to the job with a detailed understanding of 
government procurement, an area targeted for improvement within 
the Department. I have spent much of my career dealing with the 
challenges of creating an open, ethically pristine, compliant atmos-
phere in large institutions, and with significant experience dem-
onstrating for leaders of those institutions that the creation of such 
a culture is in everyone’s best interest. 

Finally, my 7 years with the Justice Department were the most 
satisfying of my career, and to experience the satisfaction of work-
ing hard for the public interest, in the service of the country that 
gave my ancestors and extended family shelter when they fled per-
secution and violence in eastern Europe over 100 years ago, was an 
indescribable honor. 

I am ready to dive back into that service, especially knowing that 
the goal is to fulfill this critical and central responsibility as a Na-
tion. I am comforted too by the sense that I am honoring my father 
and my father-in-law for their service to the Nation, as well as the 
families that supported them, whose sacrifices we should never 
overlook or forget. 

I commit to you that if confirmed I will work tirelessly to support 
and advance this mission, and I look forward to answering your 
questions. 

Chairman TESTER. Thank you, Mr. Sauber. I am going to go last 
on my questions so I will go with Senator Moran. 

Senator MORAN. Do you want me to do the same? 
Chairman TESTER. Sure, if you would like. 
Senator MORAN. Okay. 
Chairman TESTER. Okay. Then we will go to Senator Hassan, vir-

tually. Senator Hassan? 

SENATOR MARGARET WOOD HASSAN 

Senator HASSAN. I am right here. Thank you so much. 
Can you all hear me? 
Chairman TESTER. We can. Rock and roll. 
Senator HASSAN. Okay. Thank you. Thank you, Chairman 
Tester and Ranking Member Moran, and thank you, Mr. Sauber, 

for not only being here today but for your willingness to serve. 
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Mr. Sauber, the Office of Special Counsel has repeatedly notified 
the VA of concerns with how it handles whistleblower claims, in-
cluding claims made by whistleblowers at VA facilities that Granite 
State veterans rely on for their care. 

In March of this year, the Office of Special Counsel again found 
a VA response to a whistleblower complaint to be not reasonable, 
this time regarding allegations at the White River Junction Med-
ical Center. This highly concerning pattern of the VA mishandling 
whistleblower complaints puts our veterans at risk by contributing 
to a culture where VA employees are not comfortable coming for-
ward to report misconduct. 

As the VA General Counsel, how will you work to change how 
the VA handles whistleblower claims? 

Mr. SAUBER. Thank you for the question, Senator. I read the re-
ports, the public reports that you mentioned, and I think, to put 
it mildly, they are troubling. I have worked my entire private ca-
reer to ensure that management understands that an open and 
transparent culture in an institution is in everyone’s best interest. 
In a private world, it adds to the bottom line, and in a public insti-
tution it increases the efficacy of management. 

So I know I have spoken to Secretary McDonough about this, and 
he and I both agree that regardless of what has happened over the 
last several years, it is our goal to make sure that the culture in 
the Department is such that anyone feels free to come forward with 
an allegation, with some concern, and that that person should not 
be persecuted, we should not look into their file for any reason that 
I can think of. The focus will be on the allegation and how we can 
use that allegation to improve the function of the Department, and 
I pledge to you that that is what the Office of General Counsel will 
do, if I am confirmed. 

Senator HASSAN. Well, thank you. Will you also commit to re-
viewing the handling of whistleblower claims at White River Junc-
tion and working with our office on this matter, should you be con-
firmed? 

Mr. SAUBER. Absolutely. 
Senator HASSAN. Thank you. One additional question. 
The COVID–19 pandemic has led to a significant increase in the 

backlog of veterans’ disability claims and appeals. This is some-
thing I hear about through our Constituent Services Office in New 
Hampshire regularly. Especially during these difficult times, it is 
more important than ever that the VA does everything it can to get 
veterans the benefits they have earned and they deserve in a time-
ly manner. 

How can the Office of General Counsel help improve processes in 
order to reduce the current backlog and address ongoing delays? 

Mr. SAUBER. Thank you for that question. I noticed, in preparing 
for this hearing and being briefed, that there are a number of con-
cerns and complaints across the board about delay in Department 
functions, especially in the one that you mentioned. And I can com-
mit to you that one of the principal goals that I will have, if con-
firmed, is to make sure, first, that the Office of General Counsel 
does not add to the sand in the gear, that we play no role in any 
sort of bureaucratic inertia, and to do my best with other parts of 
the Department to make sure that speed is important and that a 
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benefit delayed is a benefit denied, and I will do my best to make 
sure that does not happen. 

Senator HASSAN. Well, I appreciate that very much and I would 
look forward to following up with you on that, as well as some of 
the things we have heard from VA employees may also be helpful 
as we try to address this issue. 

With that I will yield the rest of my time by also just adding my 
thanks not only to you but to your family for being willing to serve 
in this way. Thank you, Mr. Chair. 

Mr. SAUBER. Thank you. 
Chairman TESTER. Thank you, Senator Hassan. Senator Moran. 
Senator MORAN. Chairman, thank you. Let me begin with this 

question. In one of your responses to the written questions, my in-
quiry was does the Department’s authority to suspend Community 
Care under the MISSION Act exist? And your response was no 
basis on which to opine on the question, noting that you will review 
the law, the goals of the program, the priorities of the Secretary. 

That answer troubles me because I really am asking you, under 
the law—maybe your answer could have been, ‘‘I will review the 
law.’’ But if the law says that the MISSION Act is, what I think 
it is defined to be, if the answer to that question is what the law 
says then I think the goals of the program and the priorities of the 
Secretary become irrelevant. Am I missing something, and if you 
had now had a chance to review the law? 

Mr. SAUBER. I have not dived into the law, but let me clarify, and 
really it is to pick up on something that the Chairman said. I 
mean, my job, if confirmed, as the General Counsel, will be to 
make sure that every aspect of the Department is following the law 
as it is articulated by congressional intent, and I do not see any 
legal room with respect to that. If the Secretary or other manage-
ment officials within the Department disagree, I have no problem 
saying, ‘‘This is the law and this is what we should do.’’ 

Senator MORAN. Thank you. I mean, it is the Secretary’s decision 
on what happens at the Department, but it is your job to tell the 
Secretary what he is required to do, by law. Is that a truthful 
Statement? 

Mr. SAUBER. Yes, and I have no problem articulating that to him. 
Senator MORAN. Thank you. And then let me ask a question 

about, again, a statute. The Department is statutorily prohibited 
from providing abortion under Section 106 of the Veterans Health 
Care Act of 1992, authorizing the Secretary to provide women gen-
eral reproductive health care. 

In response to a question about whether the Secretary had plans 
to make changes to the VA regulations regarding abortion service 
and abortion counseling, the Secretary, in that House committee, 
indicated that the Department is prohibited from providing these 
services, quote, ‘‘under current regulations.’’ I think that the De-
partment is prohibited from providing these services under the law, 
not under the regulations, and I would ask you to confirm what the 
truth on that topic is. 

Mr. SAUBER. Again, I am not intimately familiar with the par-
ticulars of that issue but I can assure you that my advice to the 
Secretary will be to look at the law and follow it consistent with 
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the congressional intent, and if that is how it comes out then I will 
have no problem telling him that. 

Senator MORAN. Thank you for that answer. And finally, the Sec-
retary and I toured a number of veteran medical facilities in Kan-
sas last week. We discussed a fallout from a slate of horrific sexual 
crimes that were perpetrated by a former VA physician assistant 
in Leavenworth. The Secretary shares my view about that the De-
partment ought to have zero tolerance for policies for these inci-
dents. 

But the incidents in Kansas and West Virginia and other loca-
tions across the country show that more needs to be done, both leg-
islatively and administratively. If confirmed, what steps would you 
have in mind to ensure the Department deters and removes bad ac-
tors from harming veterans? 

Mr. SAUBER. Thank you for that question. Look, I think one of 
the things that, if confirmed, I will push for is an earlier answer 
to allegations. There should be an earlier report about what went 
wrong, why did it go wrong, and most particularly, what are the 
steps that we can take to ensure that a recurrence does not occur? 

And I know that the Secretary is dead-set against allowing any 
kind of misconduct within the Department and the sorts of mis-
conduct that you mention and the one that took place in West Vir-
ginia are so abhorrent that we are going to focus on making sure 
that we have lessons learned and that we spread those lessons 
across the Department to make sure there is no recurrence. 

Senator MORAN. Thank you very much for that answer as well. 
Mr. Sauber, I have no doubt that you and I and the Secretary and 
almost everyone else agrees on the horrific nature, and we want to 
protect our veterans. The question is working together—Congress, 
the administration—what can we do to make sure that, as you say, 
a decision is made earlier than it has been, that the perpetrator is 
removed, punished, and we want to be helpful in that regard. But 
thank you for sharing your view. 

Chairman TESTER. Senator Blumenthal. 

SENATOR RICHARD BLUMENTHAL 

Senator BLUMENTHAL. Thanks, Mr. Chairman. Thank you for 
your willingness to serve and for your past service, Mr. Sauber, 
and I am delighted that you are committed, as is our veteran Sec-
retary to fight like hell for our veterans. 

I want to ask a few questions about the rights of veterans who 
have claims to benefits, service-connected benefits, as a result of 
toxic substances. Veterans suffering from Agent Orange had to 
wait years, and they were fought by the VA, even after a court de-
cision that accorded them rights. They were slow-walked and 
stonewalled and fought by the VA. How would you look to prioritize 
expeditious review of VA appeals of toxic exposure cases? 

Mr. SAUBER. Thank you, Senator Blumenthal. I have seen some 
of the public reports recently and some of the film, unfortunately, 
about the burn pit victims as well, which I think falls into a similar 
category. Again, our goal, and my goal should I be confirmed, is to 
have the veteran come first and have his or her family come first. 

So getting rid of, as I say, sand in the gears, any kind of delay 
in making a determination about the eligibility for benefits will be 
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a goal that I will have, if confirmed, and I know that the Secretary 
feels the same way. No one who is deserving should wait so that 
they are on death’s door before the benefits are given, and you have 
my commitment that I will do everything I can to make sure that 
those decisions are made more expeditiously than they have been. 

Senator BLUMENTHAL. I hope that is true in practice. 
It is easy to say, but I hope that you will be able to come back 

to us, and I hope that you will commit to come back to us with spe-
cific steps you will take to prioritize those cases and make sure 
that veterans do not have to wait until they are about to die to get 
those benefits they deserve. 

Mr. SAUBER. There is that and other areas of litigation. I know 
the Secretary, if confirmed, would like me to see if I can unravel, 
to the extent that we can find litigation where we should not be 
adverse to the very people that our mission is to help. We would 
like to untangle that, to the extent possible. 

Senator BLUMENTHAL. Another area where the VA sometimes 
has been adverse to the people it is supposed to serve is in the area 
of less-than-honorable discharges. For 10 years this has been a 
mission of mine. I have worked every Secretary of Defense, begin-
ning with Leon Panetta under President Obama, when I first came 
here, to try to upgrade the discharges, less-than-honorable dis-
charges, bad—paper discharges, of people who suffered from post- 
traumatic stress, many of them Vietnam veterans when nobody 
knew what post-traumatic stress was. It was not a part of our vo-
cabulary. But they acted out, they acted against their superiors, 
they were discharged less than honorably, and so they were denied 
treatment for the very conditions that caused them to be less-than- 
honorably discharged. 

The challenge of enabling those people go through the Depart-
ment of Defense access the Discharge Review Board still is there. 
It is not necessarily directly within your purview, but I hope you 
will commit to assisting the Department of Defense in that effort, 
as General Counsel of the VA, but also stop the unlawful 
turnaways, denial of health care, for veterans who have been less- 
than-honorably discharged and need the mental health care so they 
can go to work, avoid addiction to illicit substances, and so forth. 
We have seen this again and again and again. 

So my question is, how would you ensure that the VA cooperates 
with the Department of Defense in that effort and also how to en-
sure that the VA is, in fact, serving veterans with other-than-hon-
orable discharges seeking mental health services? 

Mr. SAUBER. I have read the public reports about that issue and 
it does seem to me, without getting in the details at this point as 
a nominee, a little bit circular, and I think you put your finger on 
the circularity of the problem. 

I know that Secretary McDonough has a close working relation-
ship with the Secretary of Defense and he has said to me that he 
expects us, on a whole host of issues, including this one, to go out 
of our way to make sure that we are working together to achieve 
the ends that you suggest. 

Senator BLUMENTHAL. Thank you. Thank you, Mr. Chairman. 
Chairman TESTER. Thank you, Senator Blumenthal. Senator 

Tuberville? 
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SENATOR TOMMY TUBERVILLE 

Senator TUBERVILLE. Thank you, Mr. Chairman. Thank you, 
Mr.—is it Sauber? 

Mr. SAUBER. Sauber. 
Senator TUBERVILLE. Sauber. 
Mr. SAUBER. Yes. 
Senator TUBERVILLE. I answer to Tuberville all the time, and 

people ask, ‘‘How do you pronounce that?’’ Thank you for being 
here, and your family. You and I have a lot in common. My dad 
quit high school to go to fight in World War II, and loved the mili-
tary. My family was in it, and I did not serve in the military, and 
that is the reason I am here today. I retired after 40 years of coach-
ing, and was fortunate enough to win the Senate seat here, and 
this is one of my goals was to try to be on this Committee. So I 
am here to help, as you are, so thank you for your service. 

Just a couple of questions. You know, I would like to ask you 
about your experience leading a team of lawyers in private practice 
and how that transfers to managing an extensive team of attorneys 
at the VA. In fact, the Office of the General Counsel has a total 
of 832 career employees, of which 586 are attorneys. I have had a 
lot of good problems with attorneys before. 

In this position, you will be defending the Secretary in litigation 
where veterans are seeking various medical and compensation ben-
efits form the VA. Should you be confirmed, how do you plan to 
balance the needs of the veterans and defending the Secretary? 

Mr. SAUBER. Thank you for the question, Senator. 
Senator TUBERVILLE. Just call me ‘‘coach.’’ 
Mr. SAUBER. That is hard to do but I will call you ‘‘coach.’’ 
Senator TUBERVILLE. Okay. 
Mr. SAUBER. The Secretary has made clear to me that our touch-

stone here in regard to this litigation that you mentioned is that, 
at a minimum, the tie goes to the veteran. So we do not want to 
spend our time, if confirmed, being adverse to the very people that 
it is our mission to help them out. So we want to reduce, if at all 
humanly possible, as much as we can being adverse. 

I do not think the Secretary has any different view on that. He 
has told me that he wants to dial back some of the adversity that 
the last several years have been characterized by. As far as leading 
a group of lawyers that size, there is almost no job that has that 
scope, so that is one issue. But the leadership of a group of lawyers 
in the Department of Justice or in private practice, I think I have 
learned many of the sort of general characteristics of how best to 
lead a group of people. This particular group, the ones I met, this 
is a very fine group of career lawyers, and I think the very fact of 
the shared sense of mission makes the leadership of a group like 
this a little easier, and, if confirmed, I look forward to the chal-
lenge. 

Senator TUBERVILLE. Thank you very much. Just one more, to 
see if I can get a commitment from you on this. 

You know, the nationwide veteran suicide rate is 18 per day, 
and, I mean, this is tough, especially from guys like us that have 
veterans in our family. You know, the Hannon Act authorized $179 
million for community grants, and it was enacted 6 months, 179 
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days ago. It still has not been developed into regulation, into the 
grant program. 

Should you be confirmed, can you commit to working with the 
VA colleagues to publish the regulations as swiftly as possible so 
we can get this done? 

Mr. SAUBER. Yes, sir. In furtherance of what the Chairman said, 
any time Congress passes a law, if confirmed, it will be my job to 
make sure that we put that into effect as soon as humanly possible. 

Senator TUBERVILLE. Thank you, Mr. Sauber. I look forward to 
working with you. Thank you, Mr. Chairman. I yield my time. 

Chairman TESTER. Thank you, Senator Tuberville. Senator Booz-
man? 

SENATOR JOHN BOOZMAN 

Senator BOOZMAN. Thank you, Mr. Chairman, and thank you so 
much for being here, Mr. Sauber. We appreciate your willingness 
to serve, and like Senator Tuberville, coach, my father also was in 
the military, and I think we all realize that those are family affairs 
and we are committed to helping in any way that we can, realizing 
that we are talking about earned benefits, not gimmes. 

But again, I would just reiterate the importance of the last ques-
tion that Senator Tuberville talked about, you know, setting this 
program up. I visited with the Secretary. I think he is working very 
hard to get that done. These things take time and we want to do 
it right. 

But I just want to put that on your radar also and be sure and 
tell the Secretary we appreciate the fact that he is working on it. 
But as soon as we can get that done I think that the VA is in total 
agreement. That is just going to give you another weapon, another 
tool in the toolbox as we fight a problem that simply just has not 
changed very much in the last 20 years. 

The VA’s Office of General Counsel provides conclusive interpre-
tation of legal matters for the VA in assisting in drafting and im-
plementation of relevant legislation. The work of the Department 
that it does with Congress is so important to make sure that the 
intended legislation is reflected in the text. 

If confirmed, will you commit to providing the Committee with 
legal opinions on draft legislation detached from Department pol-
icy? 

Mr. SAUBER. Yes, and I would like to take the opportunity, if I 
could, to say that I understand in the past there has been a des-
ignated lawyer in the Office of General Counsel to give direct legal 
technical assistance to the Committee, and absent something that 
I do not anticipate or know about in advance, that is a position and 
a relationship that it is my intent to resurrect and give life to. 

Senator BOOZMAN. Good. Very good. And again, you have really 
covered so much of these things. Congress has made great strides 
to ensure that veterans are not taken advantage of when seeking 
services through the VA. However, there is always more that can 
be done to ensure that veterans do not fall victim to bad actors. 

If confirmed, can you commit to assisting Congress in closing 
these legal loopholes, whether you can do that administratively or 
if we need to provide additional legislation, that are allowing these 
groups to continue operating within the VA system? 
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Mr. SAUBER. Without question, yes. 
Senator BOOZMAN. Good. Well, again, thank you so much. Thank 

you for your willingness to serve. We appreciate you, Mr. Chair-
man. 

Chairman TESTER. Thank you, Senator Boozman. Senator 
Sinema? 

[No response.] 
Chairman TESTER. Senator Sinema? Going once, going twice. 

Senator Blackburn? 

SENATOR MARSHA BLACKBURN 

Senator BLACKBURN. Thank you, Mr. Chairman. I had just a cou-
ple of questions, Mr. Sauber, and thank you for your willingness 
to serve. 

One of my concerns is the way the VA’s budget has doubled over 
the past decade. It has gone from $122 billion in Fiscal Year 2011, 
and it is now at $243 billion. But what we have seen is we still 
have waits, we still have lack of access to health care, we still have 
frustrations that are coming from our veterans who deserve to get 
this care. 

So this is an area that we have to continue to work on to make 
certain that veterans are going to get access to care. 

So what role will you have, in the Office of General Counsel, in 
making certain that the VA is going to be a good steward of those 
dollars and put them into care instead of putting them into over-
head? 

Mr. SAUBER. Thank you for the question, Senator. I think as I 
mentioned before I do see, in a number of the issues that I have 
been briefed on and that you raise, that there is substantial con-
cern about delay, about the, at times, bureaucratic inertia. And 
what I can tell you is that one of my overarching goals, if con-
firmed, is to make sure that the Office of General Counsel does not 
become a choke point and that we, within the OGC, do everything 
we can to make sure that the dollars get where they belong in a 
timely fashion. And to the extent—— 

Senator BLACKBURN. I am sorry. I want to make certain that you 
are going to likewise use all of those tools to make sure that the 
MISSION Act is fully implemented, because that will help veterans 
have access to care that is going to be closest to their home. 

Mr. SAUBER. Yes, without question. The Secretary has indicated 
to me that he wants the MISSION Act fully implemented, and he 
wants the OGC to be a major partner in making sure that that 
happens. 

Senator BLACKBURN. Okay. And then, likewise, we want to make 
certain that this administration does not get on the track of trying 
to spend the next 4 years consolidating care back into VA facilities. 

Mr. SAUBER. Thank you, Senator. That is a question a little bit 
above my pay grade, but I will commit to you that the implementa-
tion of the MISSION Act and the associated acts and regulations 
is a high priority for the Secretary, and, as a consequence, I can 
commit to you that, if confirmed, it will be one for me too. 

Senator BLACKBURN. Well, thank you for that, and thank you 
also for your time in the call earlier. I appreciate that. And we 
talked about my concern over the health and well-being of veterans 
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and the claims process, and how long it is taking VA claims to be 
processed fairly and in a timely manner, and the backlog that we 
have on those claims, 202,000 backlogged claims at the Veterans 
Benefits Administration. 

So how will you ensure that the VBA will implement the law ob-
jectively, in a way that will allow for a timely and consistent com-
pletion of these claims? 

Mr. SAUBER. Thank you, Senator. The Secretary has made clear 
to me that, if confirmed, he wants OGC to play a major role in 
helping to reduce that backlog, which is unacceptable, and I can 
commit to you that is the focus of one of my priorities, if I am con-
firmed. 

Senator BLACKBURN. Excellent. Thank you so much. Thank you, 
Mr. Chairman. 

Chairman TESTER. Thank you. Senator Sinema? 

SENATOR KYRSTEN SINEMA 

Senator SINEMA. Thank you, Mr. Chairman, and thank you to 
our Ranking Member for holding this hearing. Mr. Sauber, con-
gratulations on your nomination and thank you for being here 
today. 

I continue to be very concerned about veterans who are targeted 
by scammers. Veterans who receive compensation benefits are par-
ticularly sought-after targets. The VA’s General Counsel has limi-
tations on their authority to address complaints about potential 
predatory practices and scams that target veterans. If confirmed, 
what do you see as your role to fight against those who try to take 
advantage of veterans, and how will you partner with other Fed-
eral agencies and State attorney general offices to do so? 

Mr. SAUBER. Thank you, Senator. Two or three things do come 
to mind. One, this is the sort of problem, I think, that is usually 
susceptible to an educational effort, so to figure out a way to get 
to veterans information about these potential scams, so that is one 
thing. 

Second, working with the Justice Department, but more impor-
tantly, as you put, the State attorneys general, which is an area 
that I have worked closely with those people all my life, and I will 
make sure that they focus on this issue. 

And finally, I have thought perhaps there are so many legal, pro 
bono groups that help veterans and that focus on veterans. You 
know, perhaps it might be an idea to put some of these volunteer 
lawyers in our health care facilities so that veterans who come 
there have immediate and easy access to a lawyer who might help 
them through some of the issues that you are discussing. 

Senator SINEMA. Thank you. The VA’s General Counsel plays a 
critical role in everything the VA does, including ensuring that 
shared space and leasing agreements in VA construction projects 
can move forward. But the VA has pressing infrastructure de-
mands, including at the VA medical center facilities in Arizona. 
Meeting these demands are critical to ensuring that veterans re-
ceive the care and support they have earned. 

It is a long-held belief at the local levels that a VISN’s ability to 
enter into these agreements and move forward with construction 
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contracts largely depends on the chief counsel in the districts and 
that some VISNs are afforded more flexibility while others are less. 

If confirmed as General Counsel, how will you work to ensure 
that the VA facilities across the enterprise have the flexibility they 
need to pursue much-needed facilities projects? 

Mr. SAUBER. Thank you. I do not know the particulars of what 
you are saying, but let me just commit to you that, if confirmed, 
the Office of General Counsel, all 500-some—odd lawyers, will 
speak with one voice, and if they do not, you know, that will be ad-
dressed quickly and decisively. 

As I mentioned in my Statement, I have spent a lot of years in 
and around government procurement, and I will do what I can to 
make sure that the flexibility that you mentioned is an appropriate 
way that all of the different districts can address their construction 
contracts. 

Senator SINEMA. I appreciate that. I look forward to us following 
up on this issue. Because of these perceived inequities, we want to 
make sure we get that resolved. 

Mr. SAUBER. Absolutely. 
Senator SINEMA. Procurements are a critical part of the VA en-

terprise, whether it be for goods like medical supplies or services 
such as compensation and pension exams or facilities upgrades. 
The General Counsel plays a critical role in ensuring that the pro-
curement practices meet the needs of the veterans it serves. During 
the pandemic, the procurement procedures were heavily stressed, 
and the VA, like many medical facilities, have problems securing 
enough supplies, most notably, PPE. 

Our office heard from staff at the Arizona VA medical centers 
who were extremely concerned about the lack of PPE. 

We worked locally to help meet those concerns. During this time, 
though, we also saw instances of counterfeit goods being sold to the 
VA. 

Now you have a background in procurement fraud. If confirmed, 
how will your background help equip you to address procurement 
needs and procurement fraud at the VA? 

Mr. SAUBER. Thank you for that question. I do not know the de-
tails of how the Department handles its procurement, but I want 
to commit to you that that is an area that I will dive into, espe-
cially because I have the experience in it. And sometimes getting 
lawyers involved early in the writing and contract engagement is 
a help to avoid those kinds of issues, but I will look at that ques-
tion seriously, if I am confirmed, and make sure that the procure-
ment process is as smooth as it can be. 

Senator SINEMA. Thank you. Thank you, Mr. Chairman. 
Chairman TESTER. Thank you, Senator Sinema. I will make this 

painless with me. I only have one question, and that is—and it is 
a yes or no answer—do you believe the VA has an obligation to be 
responsive to congressional oversight? 

Mr. SAUBER. Yes. 
Chairman TESTER. Right answer. 
Okay. I want to thank the Committee for its commitment to bi-

partisanship. I want to thank you, Mr. Sauber, for your willingness 
to serve in this important capacity. And I also want to thank your 
family for your support of your husband and father. 
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For the information of all members, questions for the record need 
to be in by 5 p.m. tomorrow to the Committee Clerk, and the record 
of the hearing will remain open until the same time for any addi-
tional comments. 

In consultation with the Ranking Member, we have a new proce-
dure that is going to start at the adjournment of this meeting, and 
that is that we are changing the recognition rules to give pref-
erence to those Senators who come to the Committee hearing in 
person. We will continue alternating between Democrats and Re-
publicans, but starting at our next hearing, preference will be given 
to those who come to the Committee hearing in person. With that 
this hearing is adjourned. 

[Whereupon, at 3:49 p.m., the Committee was adjourned.] 
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Senate Veterans’ Affairs Committee
Pre-Hearing Questions for Nomination of 

Richard A. Sauber to be VA General Counsel 

Questions from Chairman Jon Tester 

Question 1. Have you and Secretary McDonough discussed the role he 
would like you to assume as General Counsel if confirmed? 

RESPONSE: Yes, Secretary McDonough has indicated that he would expect 
me, if confirmed, to play a senior role in the Department. He would like me 
to attend his daily meeting with the Deputy Secretary and his Chief of Staff, 
and, in addition to serving as the chief legal officer, he would expect me to 
be involved in the major decisions and initiatives of the Department. 

Question 2. What role do you believe the General Counsel plays in 
evaluating legislation, both introduced in Congress and proposed by 
VA, for legal sufficiency and impact? Under your leadership, what 
would the Office of General Counsel’s (OGC) role be in preparation of 
testimony for Congressional hearings? 

RESPONSE: I believe the General Counsel, as the chief legal officer of the 
Department, has the responsibility to interpret laws and pending legislation, 
so that office would naturally have a central role in interpretation of 
legislation from Congress, and in the formulation of any legislation proposed 
by VA. As I understand it, OGC currently assists in preparation and review 
of testimony from a legal standpoint and helps to ensure the accuracy and 
responsiveness of any testimony by a Department witness. If confirmed, I 
would ensure this role continues for preparation of testimony for 
Congressional hearings. 

Question 3. What do you see as the biggest challenges facing the OGC at 
this time? 
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RESPONSE: I have no basis on which to opine on these two pending 
court cases as a nominee, but if confirmed, I pledge to this Committee 
that I will review these legal issues and provide the Secretary with 
timely advice that, consistent with the law, advances and enhances the 
goals the Secretary has articulated and that goes to the heart of the VA 
mission. 

Question 12. Currently VA submits the names of veterans 
determined to be mentally incompetent to the FBI for inclusion in 
the National Instant Criminal Background Check System (NICS). 
What are your views of VA’s responsibility, under current laws and 
regulations, to report names for inclusion in NICS? 

RESPONSE: Other than the straightforward answer that VA should 
follow the law,  as a nominee I have no basis to offer my opinion on this 
issue. I also imagine VA’s  responsibilities and actions in this area could 
involve consultations with the Department of Justice. 

Question 13. How do you envision the OGC working with the 
Special Counsel, the Inspector General and the Office of 
Accountability and Whistleblower Protection? 

RESPONSE: My view is that OGC must play a central role in helping 
to create a workplace where VA employees feel free to raise concerns 
without fear of retribution. Promoting such a workplace culture actually 
enhances productivity and empowers an already talented set of 
employees at VA. I have reviewed public reports indicating that some 
whistleblowers may not in the past have been afforded the treatment 
they deserve, and I look forward to working closely with Special 
Counsel and the VA Offices you mention to improve the Department’s 
performance. Encouraging a free flow of discussion within the 
workforce is, in my view, an element of good management, and I 
anticipate OGC will play a critical role in advising, educating, and 
encouraging VA managers to that end. 

Question 14. Do you agree that VA employees have an absolute right 
to petition or communicate with members of Congress and 
congressional staff about matters related to VA matters and that 
right may not be interfered with or denied? 
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